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(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-
fendant’s prior participation in the
program or in similar transactions;

(156) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or a state, directly
or indirectly; and

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.

(b) Nothing in this section shall be
construed to limit the ALJ or the au-
thority head from considering any
other factors that in any given case
may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

§681.35 Can a party request reconsid-
eration of the initial decision?

(a) Any party may file a motion for
reconsideration of the initial decision
with the ALJ within 20 days of receipt
of the initial decision. If the initial de-
cision was served by mail, there is a re-
buttable presumption that the initial
decision was received by the party 5
days from the date of mailing.

(b) A motion for reconsideration
must be accompanied by a supporting
brief and must describe specifically
each allegedly erroneous decision.

(c) Any response to a motion for re-
consideration will only be allowed if it
is requested by the ALJ.

(d) The ALJ will dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(e) If the ALJ issues a revised initial
decision upon motion of a party, no
further motions for reconsideration
may be filed by any party.

§681.36 When does the initial decision
of the ALJ become final?

(a) The initial decision of the ALJ be-
comes the final decision of NSF, and

§681.37

shall be binding on all parties 30 days
after it is issued, unless any party
timely files a motion for reconsider-
ation or any defendant adjudged to
have submitted a false, fictitious, or
fraudulent claim or statement timely
appeals to the authority head of NSF,
as set forth in §681.37.

(b) If the ALJ disposes of a motion
for reconsideration by denying it or by
issuing a revised initial decision, the
ALJ’s order on the motion for recon-
sideration becomes the final decision of
NSF 30 days after the order is issued,
unless a defendant adjudged to have
submitted a false, fictitious, fraudulent
claim or statement timely appeals to
the authority head of NSF, as set forth
in §681.37.

§681.37 What are the procedures for
appealing the ALJ decision?

(a) Any defendant who submits a
timely answer and is found liable for a
civil penalty or assessment in an ini-
tial decision may appeal the decision.

(b) The defendant may file a notice of
appeal with the authority head within
30 days following issuance of the initial
decision, serving a copy of the notice of
appeal on all parties and the ALJ. The
authority head may extend this dead-
line for up to an additional 30 days if
an extension request is filed within the
initial 30-day period and shows good
cause.

(c) The defendant’s appeal will not be
considered until all timely motions for
reconsideration have been resolved.

(d) If a timely motion for reconsider-
ation is denied, a notice of appeal may
be filed within 30 days following such
denial or issuance of a revised initial
decision, whichever applies.

(e) A notice of appeal must be sup-
ported by a written brief specifying
why the initial decision should be re-
versed or modified.

(f) The NSF representative may file a
brief in opposition to the notice of ap-
peal within 30 days of receiving the de-
fendant’s appeal and supporting brief.

(g) If a defendant timely files a no-
tice of appeal, and the time for filing
reconsideration motions has expired,
the ALJ will forward the record of the
proceeding to the authority head.
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